Equal Justice Under Law: The Implementation of a Statewide Public Defender's Office
A Perspective from Chief Justice P. Scott Neville, Jr.

"Mere access to the courthouse doors does not by itself assure a proper functioning of the
adversary process." Justice Thurgood Marshall spoke those words with seasoned
professional judgement, which he earned in courtrooms where the Constitution's
guarantees were selectively honored. Justice Marshall understood that a courthouse is not
a sanctuary of equal justice simply by existing. It becomes one only when every participant
within it has a genuine and equal opportunity to be heard.

The Illinois legislature promulgated the FAIR Act (The Act) which created the Illinois Office
of the Statewide Public Defender (OSPD). The judiciary, in collaboration with the executive
and legislative branches, willimplement the Act and create OSPD as a statewide agency
that ensures uniform indigent defense across all 102 counties.

The Constitutional Foundation: Equal Access to Justice

The Sixth Amendment in the United States Constitution guarantees every criminal
defendant the right to counsel. Article I, Section 8 of the Illinois Constitution reinforces that
guarantee, affirming the right to appear and defend in person and by counsel. The United
States Supreme Court's unanimous decision in Gideon v. Wainwright (1963) gave these
guarantees their operational force, holding that the right of an indigent defendantin a
criminal trial to have the assistance of counsel is a fundamental right essential to a fair trial
and fully applicable to the states through the Fourteenth Amendment. Justice Hugo Black,
writing for the Court, was unambiguous: "lawyers in criminal courts are necessities, not
luxuries."

Gideon defined the trajectory of Sixth Amendment jurisprudence, but the decision
entrusted implementation to the states without prescribing the means. Under the current
framework established by the County Public Defender Act, 55 ILCS 5/3-4000 et seq., the
responsibility for funding and staffing public defense falls on individual counties.

The deficiencies of the county-based public defense structure in Illinois are neither new
nor contested. Significant variations in resources, staffing, professional support, and
access to expert services across jurisdictions has produced a system in which the quality
of indigent representation is determined more by county fiscal capacity than by
constitutional obligation. That outcome is irreconcilable with the Equal Protection
guarantees of the federal and Illinois constitutions, and the current structure has reached
the limits of what it can deliver within the boundaries of constitutional compliance.
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The new OSPD will address these challenges through five core objectives: (1) equalizing
defense resources across all 102 counties through uniform state funding; (2) establishing
consistent professional standards and training statewide; (3) ensuring equitable access to
investigative and expert resources based on case need rather than geography; (4) reducing
the well-documented disparities between rural and urban defense systems; and (5)
creating a formal institutional voice for public defense in state policy and legislative
processes. Each objective is constitutionally grounded and operationally necessary.

An Inter-Branch Initiative: Each Branch Fulfilling Its Constitutional Role

The establishment of OSPD represents a genuine inter-branch constitutional undertaking.
By housing the new independent agency within the judicial branch, the General Assembly
has acknowledged a fundamental truth: that the right to competent counsel is not an
executive program or legislative fiat. It is a statutory mandate that the judicial branch will
protect and monitor.

The Act confers the Illinois Supreme Court with the authority to oversee the
implementation of OSPD. The Court has already begun the work of cross-branch
collaboration which is necessary to implement this office with the rigor and intentionality
the undertaking requires. Coordination with the General Assembly and the executive
branch is actively underway, ensuring that the legislative framework, funding mechanisms,
and administrative infrastructure operate in genuine alignment rather than institutional
misalignment.

Recognizing the complexity and scale of this transition, the Court has retained a neutral
third-party consultant to oversee the convening of a transition team charged with
shepherding the agency's implementation framework. An undertaking of this magnitude
(implementing a statewide public defense infrastructure across 102 counties, integrating
existing county-level systems, and establishing uniform operational standards) requires
subject-matter expertise.

The transition committee is deliberately multidisciplinary, drawing expertise from every
stakeholder in the justice system. The committee includes experienced county-based
public defenders, criminal justice implementation and policy professionals, exonerated
policy experts, a state's attorney, government administrators who lead independent
agencies housed within the judicial branch, and members of the judiciary. Each
constituency brings an irreplaceable perspective, from trial-level advocacy and
prosecutorial practice to lived experience within the justice system as well as the
operational expertise of administering independent judicial branch agencies. This



composition is notincidental. It is a model of the inclusive, expertise-driven, institutional
design that a reform of this magnitude demands.

THE PATH FORWARD

Justice Marshall's legacy is, in significant part, a record reminding us that constitutional
guarantees must be operative rather than incomplete. The measure of a justice system lies
in its actual performance for the most vulnerable people who enter it. The OSPD helps the
IWinois Supreme Court fulfill that guarantee.

Gideon made the promise. The Illinois Constitution independently affirms it. The transition
now underway is the institutional mechanism by which Illinois will, at last, fulfill all of those
commitments.

Lastly, structural reform of this magnitude will not proceed without challenge. However,
Abraham Lincoln's counsel remains instructive: “If we never try, we shall never succeed.”
The courthouse door has been opened. The work now is to ensure that the Court

fulfills Gideon’s promise of equal justice for all who enter.



